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The retirement of Judge George M. Harrison from the Su- 
preme Court of Appeals was not unexpected, but now that it has 
come there is a universal expression of regret 
Judge George that this learned judge has given up the place 
M. Harrison, in which he has rendered such eminent service 
to the Commonwealth. Amongst the sentimental 
members of the profession — and there are more of them than 
might be suspected — there is the regret that Judge Harrison's 
retirement takes from the Supreme Bench the last member of 
that splendid body of jurists who succeeded what is often known 
as "The Readjuster Court." Keith and Reily, Cardwell, Harri- 
son and Buchanan — only one of them, the gentle, suave, noble, 
able Judge W. Reily, has gone "beyond these voices." The others 
survive, having done their full duty, and the warm wishes of the 
people they have served so well follow them, with hopes of a 
long enjoyment of well merited repose. 

Judge Harrison, the last to retire, has been noted for the care 
and painstaking way in which he studied his cases. His opinions, 
to be found in 91-118 Volumes of the Virginia Reports, evince 
the result of earnest labor and a strong desire to get down to the 
right and justice of the case. And yet he was never prolix, and the 
marks of the file show as much in the excellent manner in which 
he condensed his opinions as in anything else. When length 
of statement was necessary he never hesitated to extend his opin- 
ions, but with him was combined the happy faculty of clear 
statement with brevity of expression. 

Judge Harrison is a native of Augusta County — a descendant 
of the well known Harrisons of Virginia. He served, a mere 
youth, in the Confederate Army, graduated in law at the Uni- 
versity of Virginia, and began practice in Staunton, where he 
attracted the attention of the people and enjoyed a lucrative 
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practice. His ability as a chancery lawyer soon placed him in 
the front rank of the able lawyers of the Augusta and Staunton 
Bar, and when he was proposed as a member of the Supreme 
Court his election was almost a foregone conclusion. He was 
unanimously re-elected and upon the retirement of Judge Card- 
well succeeded him as President of the Court. 

It is to be sincerely hoped that cessation from his laborious 
duties may restore him to complete health and strength. His 
courteous dignity, kindly consideration and patient attention has 
made every lawyer appearing before him feel that he was a friend 
as well as a judge, and he carries with him the esteem, regard and 
admiration of the Bar of his State. 



Few lawyers in Virginia who have read the very able and val- 
uable opinion of Chairman Garnett in refusing a charter to a 

corporation authorizing it to practice 
The Practice of Law by law (II Va. Law Reg., N. S., p. 772), 
Corporations. Unethi- realize to what an extent there has 
cal and Unprofessional been and is an effort on the part of 
Conduct. corporations to engage in law busi- 

ness. Many of us have noticed the 
advertisement of a trust company giving the form of a will — with 
its own name inserted as an executor — and offering legal ad- 
vice free. That this should not be done and that such a course 
of advertising might very well imperil the charter of a company 
were action taken, is easy to believe. In the State of New York 
such a proceeding on the part of a corporation would endanger 
its charter, and in Pennsylvania the court in Ganler v. Solicitors 
Land and Title Co., 9 Pa. Co. Ct. R. 634, has held : 

"They (title companies) have no right whatever to do convey- 
ancing, draw deeds, write wills and the like. Their con- 
duct in this respect is a usurpation on the commonwealth. 
No Act of Assembly authorized them to do any such acts, 
and in these days of corporate greed, it is well to remind 
them that the law under which they are allowed to insure 
titles, and to make such contracts, agreements, policies and 
other instruments as may be required therefor (Act of May 
9, 1887, P. L. 159), authorizes them to make and perfect only 
such contracts as may be required to insure title, and not 
—5 
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to make or convey them. The argument that unless they 
are permitted to draw deeds and convey titles, they will have 
none to insure, is as specious as would be an argument that 
a fire insurance company should be allowed to make con- 
tracts to build houses in order to insure them. The conse- 
quence of this usurpation is not only the diversion of their 
legitimate business from lawyers and conveyancers, but the 
best school of the students of law, the law of real estate, 
is being destroyed. Knowledge of the foundation of the 
law and accuracy and precision in the use of law language is 
becoming obsolete." 

That a corporation cannot practice law in Virginia is plainly 
and unquestionably shown in Chairman Gamett's opinion. Our 
General Assembly, in providing for licensing attorneys-at-law, 
placed an absolute barrier against a corporation obtaining a 
license for such a purpose: First, by requiring a certificate of 
moral character; and second, by the rigid personal examination; 
and third, by the oath of office to be taken by every attorney 
qualified to practice. 

But corporations often engage in legal business which should 
render them liable for illegally attempting to practice law by 
engaging in business, outside of mere court practice, which strictly 
speaking, ought to be carried on only by duly licensed lawyers. 

The Supreme Court of the United States in Savings Bank v. 
Ward, 100 U. S. 195, has furnished us with a clearly cut defi- 
nition of what constitutes practicing law. The Court says : 

"It is too obvious for discussion that the practice of law is 
not limited to the conduct of cases in courts. According to 
the generally understood definition of the practice of law in 
this country, it embraces the preparation of pleadings, and 
other papers incident to actions and special proceedings on 
behalf of clients before judges and courts, and in addition 
conveyancing, and preparation of legal instruments of all 
kinds, and in general, all advice to clients, and all action 
taken for them in matters connected with the law. An at- 
torney-at-law is one who engages in any of those branches 
of the practice of law. The following is a concise definition 
given by the Supreme Court of the United States : 'Persons 
acting professionally in legal formalities, negotiations or 
proceedings by the warrant or authority of their clients may 
be regarded as attorneys-at-law within the meaning of that 
designation, as employed in this country.' " 
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And Thornton, in Attorneys-at-Law, Sec. 69, defines the prac- 
tice of law in the same terms. In Eley v. Miller, 7 Ind. App. 529, 
535, the Court, while stating that as generally understood the 
practice of law is the doing or performing services in a court 
of justice, in any matter depending therein, said: "But in a larger 
sense it includes the legal advice and counsel and the preparation 
of legal instruments and contracts by which legal rights are se- 
cured, although such matters may or may not be depending in 
court." 

In In re Duncan, 83 S. C. 186, 65 S. E. 186, 65 S. E. 210, 18 
Am. & Eng. Ann. Cas. 657, 24 L. R. A., N. S.,750n, it is held 
that the "practice of law" is not limited to the conduct of cases 
in court, but includes persons acting professionally in legal for- 
malities, negotiations, or proceedings by the authority of their 
client. That the definition of what constitutes the practice of law 
has been accepted and applied by the courts of New York, is 
clearly indicated by the cases of Matter of City of New York, 
144 App. Div. 107; Matter of Bensel, 140 id. 944, affi'd., 102 
N. Y. 531 ; and Buxton v. Lietz, 136 N. Y. Supp. 829, 139 id. 46. 

The Supreme Court of New York State has adopted this 
definition and made it the fixed rule in that State, and that great 
Commonwealth has a Bar Association which does things and 
doesn't confine itself to a mere social function. It has a com- 
mittee on unlawful practice of the law, which fearlessly and 
energetically prosecutes the shyster lawyer, the dishonest law- 
yer and any one, whether corporation or otherwise, who at- 
tempts illegally to practice law or does anything to bring dis- 
credit upon the profession. The collection agency, the advertis- 
ing lawyer, the lawyer who divides fees with a layman, or a 
corporation — each have been the object of its earnest attention. 
Charters have been revoked, lawyers disciplined or disbarred, for 
methods which might seem to us surprising. In one case — re 
Julius A. Newman — a young lawyer was employed by a collec- 
tion agency and divided his fees with the agency. The com- 
mittee of the New York County Law Association referred the 
matter to the Committee on Discipline, which took proceedings 
against the lawyer, filing a brief as amicus curia of the Appellate 
Division of the New York Supreme Court. That Court decided 
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that the customary relationship between the collection agency and 
the lawyer by which the collection agency solicited professional 
employment and divided fees with the lawyer amounted to un- 
professional conduct on the part of the lawyer. The lawyer in 
this case was young and inexperienced and made a perfectly 
frank and fair statement to the Court, which in view of his 
youth and inexperience regarded a censure as adequate, giving, 
however, this warning to the Bar: 

"We think that the ends of justice will be sufficiently attained 
by this disapproval of the character of the relations existing 
between him and the collection agency and his censure for his 
participation therein, with a warning to those who may hereafter 
participate in like transactions." 

And the same court in re Pace & Stimson said, "It may be 
taken therefore as the law of the State that it is unlawful for a 
corporation, whether domestic or foreign, to practice law in this 
State, and that any member of our bar who assists a corporation 
in thus violating the law in this respect is himself guilty of wrong- 
doing." 

Now in Virginia such a decision would come as a distinct shock, 
for we suppose it is a daily occurrence for lawyers of the high- 
est standing to receive claims from collection agencies and divide 
fees. The idea that this was unprofessional has never occurred 
to them. And yet, is it not? And should not there be some 
concerted action by all the lawyers in the State to break up this 
habit, which upon calm consideration of the facts in the light of 
the New York cases seems to be of a very doubtful character, to 
say the least of it. The Virginia State Bar Association might 
well devote itself to this subject and wake from their long leth- 
argy the committees upon Legislation and Law Reform. 

In view of Chairman Garnett's opinion — concurred in by all 
of the members of the State Corporation Commission — it may 
not be necessary to pass an act in exact terms with Section 280 
Penal Law as amended by Laws 1909, Chap. 483 and Laws 1911, 
Chap. 317 of the State of New York, which is as follows (Italics 
ours) : 

"Section 280. Corporations and voluntary associations not to 
practice law. It shall be unlawful for any corporation or vol- 
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untary association to practice or appear as an attorney-at-law for 
any person other than itself in any court in this State or before 
any judicial body, or to make it a business to practice as an at- 
torney-at-law, for any person other than itself, in any of said 
courts or to hold itself out to the public as being entitled to prac- 
tice law, or to render or furnish legal services or advice, or to 
furnish attorneys or counsel or to render legal servkes of any 
kind in actions or proceedings of any nature or in any other way 
or manner, or in any other manner to assume to be entitled to 
practice law or to assume, use or advertise the title of lawyer or 
attorney, attorney-at-law, or equivalent terms in any language 
in such manner as to convey the impression that it is entitled to 
practice law, or to advertise that either alone or together with or 
by or through any person whether a duly and regularly ad- 
mitted attorney-at-law, or not, it has, owns, conducts or main- 
tains a law office or an office for the practice of law, or for 
furnishing legal advice, services or counsel. It shall be unlaw- 
ful further for any corporation or voluntary association to solicit 
itself or by or through its officers, agents or employees any claim 
or demand for the purpose of bringing an action thereon or of 
representing as attorney-at-law, or for furnishing legal advice, 
services or counsel to a person sued or about to be sited in any 
action or proceeding or against whom an action or proceeding has 
been or is about to be brought, or who may be affected by any 
action or proceeding which has been or may be instituted in any 
court or before any judicial body, or for the purpose of so repre- 
senting any person in the pursuit of any civil remedy. Any cor- 
poration or voluntary association violating the provisions of 
this section shall be liable to a fine of not more than five thousand 
dollars and every officer, trustee, director, agent or employee of 
such corporation or voluntary association who directly or in- 
directly engages in any of the acts herein prohibited or assists 
such corporation or voluntary association to do such prohibited 
acts is guilty of a misdemeanor. The fact that such officer, 
trustee, director, agent or employee shall be a duly and regularly 
admitted attorney-at-law, shall not be held to permit or allow 
any such corporation or voluntary association to do the acts pro- 
hibited herein nor shall such facts be a defense upon the trial of 
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any of the persons mentioned herein for a violation of the pro- 
visions of this section." 

And yet we think that some of the subdivisions of that sec- 
tion might well be made the law in Virginia. For instance: 

"It shall be unlawful for any corporation 

(1) To hold itself out to the public as being entitled to 
practice law. 

(2) To render or furnish legal service or advice. 

(3) To furnish attorneys or counsel. 

(4) To render legal services of any kind in actions or 
proceedings of any nature or in any other way or manner. 

(5) In any other manner to assume to be entitled to prac- 
tice law. 

(6) To assume, use or advertise the title of lawyer or 
attorney-at-law or equivalent terms . in such manner as to 
convey the impression that it is entitled to practice law, 
or to furnish legal advice, service or counsel. 

(7) To advertise that * * * it has, owns, conducts 
or maintains a law office or an office for the practice of 
law or for furnishing legal advice, services or counsel. 

(8) To solicit through its officers, agents, or employees 
any claim or demand for the purpose of bringing an action 
thereon or of representing as attorney-at-law or for fur- 
nishing legal advice, services or counsel to a person sued or 
about to be sued * * * or who may be affected by any 
action or proceeding which has been or may be instituted 
in any court or before any judicial body or for the purpose 
of so representing any person in the pursuit of any civil 
remedy." 

Nor might it be unwise whilst legislating upon this subject to 
pass a statute similar to another section of the New York Law, 
Sec. 274: 

"An attorney or counsellor shall not 

By himself, or by or in the name of another person, 
either before or after action brought, promise or give, or 
procure to be promised or given, a valuable consideration to 
any person, as an inducement to placing, or in consideration 
of having placed, in his hands, or in the hands of another 
person, a demand of any kind, for the purpose of bringing 
an action thereon, or of representing the claimant in the 
pursuit of any civil remedy for the recovery thereof. But 
this subdivision does not apply to an agreement between 
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attorneys and counsellors, or either, to divide between 
themselves the compensation to be received. 

An attorney or counsellor convicted of a violation of any 
of the provisions of this section, in addition to the pun- 
ishment by fine and imprisonment prescribed therefor by 
this section, forfeits his office." 

This section has been construed by the Appellate Division of 
the New York Supreme Court to apply to a lawyer splitting his 
fees with a layman or a corporation, or a voluntary association 
not authorized to practice law as an inducement or reward for 
the procuring of business. Re Newman, decided Jan. 1916. 
Re Clark, 108 App. Div. 150, Appd. 184, N. Y. 222. Re Shay, 
133 App. Div., 150 Appd. 196, N. Y. 547. 



Our Supreme Court of Appeals — Judge Prentis delivering the 
opinion — has, in the case of Walker v. Walker, etc., decided Jan- 
uary 11, 1917, given a very clear and 
Divorces — What Is lucid opinion as to the evidence necessary 
Wilful Desertion. to justify a divorce on the ground of wil- 
ful desertion. There seems to have been 
an option prevalent among members of the bar that to prove the 
desertion for the statutory period was sufficient to raise the pre- 
sumption of wilful desertion and I have known one or two cases 
in which the nisi prius court so held. But this can no longer be 
the case in this State. To quote Judge Prentis' opinion: 

"The evidence in such case should show all the circumstances 
immediately preceding the separation, as well as whether the 
departure was secret or open,' whether it was accompanied by 
any threat to remain away, or by promises to return and 
every other pertinent declaration or circumstance to enable 
the court to determine whether or not the desertion was 
wilful. It should also show the evidence immediately suc- 
ceeding the separation, such as the efforts, if any, to ascer- 
tain the new place of residence of the consort complained 
of, as well as the efforts at reconciliation, if any, of either 
of the parties." 

We think it well that the members of -the profession should take 
note of this opinion of our Supreme Court, as we have very little 
doubt that a great many divorces have been granted upon the 



872 2 Virginia law register, n. s. [ March, 

grounds alleged in the case at bar. This evidence was, first, of 
the plaintiff, that his wife left him of her own accord; that he 
gave her no cause to leave him ; that she just got tired and decided 
to leave and left ; and that she had been gone about four years. 
Another witness testified that the wife left without any cause 
that he knew of and just because she wanted to go. Another wit- 
ness testified that the plaintiff was a good husband, providing for 
her the best he could, but she seemed to have gotten tired of him 
and left for no cause he knew of. 

At a glance most of us would have held that this looked very 
much like a case of wilful desertion. It certainly appeared to be 
a deliberate desertion. The books define zvitful to mean, "that 
which proceeds from a conscious motion of the will ; that which 
intends the result which actually comes to pass, designed, inten- 
tional, malicious." We cannot regret, however, to see that the lax 
methods heretofore in vogue in regard to obtaining divorces for 
desertion do not meet with the approval of the higher Court. 



Our Supreme Court of Appeals in the case of Western Union 
Telegraph Company v. Alahone decides the case, in our judgment 

with entire propriety, upon the evi- 
Telegraph Companies in dence before them, but we are con- 
Inter-State Messages. strained to differ with the Court in 

the language of the opinion, which 
certainly seems to us to give a power to a telegraph company to 
evade the statute affixing a penalty for the negligent delivery of a 
message. 

The case under discussion was one in which it was necessary, in 
order to send a message from one point in this State to another 
point within the State, that the same should be transmitted through 
Washington, thus making it an interestate message. The mes- 
sage was one sent from Norfolk, in Virginia, to Tye River in 
Nelson County, and there was no direct wire from Norfolk to 
Tye River, and no direct wire to Tye River from any relaying 
point in Virginia, but there was a direct wire from Washington, 
D. C, to Tye River. Under these circumstances it was the proper 
and correct thing for the telegraph company to transmit the 
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message as it did, and being interstate of course no penalty at- 
tached ; but our Supreme Court lays down the rule that where a 
message from one point in this State to another point in this 
State is relayed through an office in another State the Court will 
not inquire as to the motive for such route of the message, but 
will only consider the facts. We think this a very unsafe and 
dangerous way of looking at telegraph messages; for if the mo- 
tive of the telegraph company was to avoid the penalty by re- 
laying through another State when it had a direct wire to the 
place to which the message was to be sent, the Court should cer- 
tainly consider this as an evasion of the statute and hold the 
company responsible for its absolute negligence in thus routing 
a message which must have been for the purpose only of avoid- 
ing the penalty. We therefore hope if the case ever arises again 
before the courts that this language, which was certainly not 
necessary to the decision, will not control the Court. We do not 
think that the two decisions of the Supreme Court of the United 
States quoted in the opinion exactly justify the language that 
the Court should not inquire as to the motives, as there was no 
necessity in either case to inquire into the motives, the facts in 
each case being perfectly plain that it was an interstate trans- 
action. 



Of course our revisors to the Code will find a great many 
cases in which a portion of the law has been amended but other 

portions of the law upon the same 
Special Juries, and Ju- subject which should have been 
ries in Oases Where a amended, have not been. Of course 
City, Town or County it is well known now that juries in 
Is a Party. civil cases consist of seven — a panel 

of nine being summoned and each 
side striking off one; but in the law relating to special juries 
and to juries obtained for the trial of a case to which a city, 
town or county is a party. Sec. 3158 and Sec. 3159 of the 
Code of 1904, there does not seem to have been any change so 
as to have a jury of seven in either case. There is no more 
reason why a special jury should consist of twelve than that a 
regular jury should consist of twelve; nor is there any reason 
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why in a court in which a city, town or county is a party the jury 
should consist of more than seven. But as the law stands at 
present, if a special jury is desired, under Sec. 3158 a panel of 
twenty qualified jurors have to be selected, from which sixteen 
are chosen by lot and the counsel for the parties alternately strike 
off one from the sixteen so chosen until the number is reduced 
to twelve; and under Sec. 3159, where the case is to be tried by 
a jury, and a county, city or town be a party and the trial is to 
be had in a court of said county or city, the said court, or judge 
thereof in vacation, shall upon an application by either party, 
order such number of persons (not less than twenty) qualified to 
serve on juries, as the court or judge may prescribe, to be sum- 
moned from an adjacent county, city or town, on a writ of venire 
facias to be issued for the purpose, and from those summoned a 
panel of twenty-five qualified jurors free from just cause of ex- 
ception, shall be made, from which a jury of twelve for the trial 
of the case shall be chosen in the manner prescribed by Sec. 
3158. The object of the amendment of the law reducing the 
number of jurors to seven was of course to save expense to the 
Commonwealth, and the system has worked remarkably well. 
We can see no reason, therefore, why the number of twenty 
should not be reduced to twelve and from those twelve a panel 
of nine to be selected and then one striken off by each side until 
the regular jury of seven is obtained. 



Has the doctrine of Petticolas v. Richmond, 95 Va. 456, 28 
S. E. 566, that a judgment against one of several joint tort 
feasors, whether satisfied or not, is a 
Several Judgments bar to any action against the others, 
for Tort under been changed by § 3212 of the code by 

§§ 3211, 3212. virtue of § 3211 having been extended 

to recovery for a tort? 

Section 3211 as amended by Acts 1914, p. 28; Acts 1916, p. 
760, is extended to embrace a motion for judgment for a tort. 
Section 3212 provides that a person entitled to obtain judgment 
for money on motion may move severally against each or jointly 
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against all or jointly against any intermediate number of the de- 
fendants, and such motions may be made from time to time 
until there is judgment against every person liable. Section 
3212 is broad enough to apply to § 3211 as amended. The 
only qualification found in § 3212 is that the judgment must be 
for money. The judgment for recovery for a tort under § 3211 
is a judgment for money. 

Whether or not there can now be more than one judgment 
for a tort in a proceeding by notice of motion is to be determined 
by the construction to be given § 3212. If the section is to be 
construed to read as of the time of its enactment, it does not 
apply to the subsequent amendments and extensions to § 3211. 
That a statute is to be construed as of the time of its enact- 
ment is a well-recognized rule of construction and prevails over 
a number of other rules of less force. However, the rule has 
less force in the construction of a connected section in a sys- 
tem of legislation than it has in the construction of a section 
which is of itself an entire system of legislation upon a partic- 
ular subject. The reason is, that where the statute is entire, 
subsequent legislatures, not amending it, are not charged with 
a knowledge thereof and are not considered as re-enacting it. 
On the other hand, where the statute is a part only of a system 
of law, and other parts thereof are amended, the legislature 
is presumed to have considered it in connection with, and as a 
part of, the system of law, some other part of which has been 
amended. This amounts to tacit re-enactment. Sections 3211 
and 3212 are parts of the entire system of procedure by notice 
of motion, and when the legislature amended § 3211, it is to 
be held chargeable with knowledge of the provisions of § 3212, 
and to have considered them appropriate in their relations to 
§ 3211 as amended. Section 3212 is remedial and is to be lib- 
erally construed to conform to, and become a part of, that 
system of pleading, known as notice of motion, which is crys- 
tallizing in this state. It is an entire system and necessity re- 
quires that discordant sections of the code relating to it should 
be construed to harmonize, if this can be done without violating 
the express provisions of its various sections. Its history shows 
that the proceeding by notice of motion is favored by the leg- 
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islature and the courts, and is rapidly supplanting the procedure 
at common law. 

If §§ 3211 and 3212 are carried forward into the new code 
without change and made a part of a chapter on notice of mo- 
tion and numbered consecutively as at present, would it not be 
a strained construction to construe them differently merely be- 
cause § 3211 has been amended since the enactment of § 3212? 
As once before pointed out in the Law Register, what the leg- 
islature should do is to amend or re-enact certain sections of 
the code, other than § 3211, relating to notice of motion. Sec- 
tion 3211 has been amended so many times that it has become a 
legislative habit. Each time the legislature has attempted to 
deal with a number of subjects which should properly be in- 
cluded in other sections of the code. It has been attempted to 
write every new thing relating to notice of motion in § 3211. 
This has resulted in much confusion. What the legislature 
should have done in several instances was to have amended and 
re-enacted other kindred sections. To have avoided the ques- 
tions of process and venue, which were recently settled in Kain 
v. Ashworth, 89 S. E. 857 and Lumber Co. v. Curtis, 1 Va. 
Law Reg., N. S. 515, the legislature should have amended § 3220. 
If they retain this system of procedure, it is to be hoped that the 
code revisors will make all sections of the act read with refer- 
ence thereto, and will not attempt a treatment of the entire sys- 
tem in a single section. 

T. B. B. 



